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In 1986, with euphoric hope, Filipinos rejected a dictator. In 1987, the drafting of 

a new constitution ushered in a transition to a democratic system which would promote a 

just and humane society where citizens would be protected form state abuses. Over 

twenty years later, we find a nation still in transition. While the vast majority of focus has 

been on the presidency and legislature, the judiciary has remained a major area of 

neglect. Recent years, however, have witnessed renewed interest in the Court as 

institution which can protect citizens from state abuse. The assertion of the Supreme 

Court of the Philippines’ could be a major missing link in the quest for true democracy. 

In transitioning from authoritarianism to democracy, several countries have 

recognized the value of strong constitutional courts.1 Initially, this trend appears counter-

intuitive; it seems more logical that constitutional framers would favor branches that are 

directly democratic (i.e. the officeholders in those branches are elected by and receive 

their mandate directly from the people). However, courts in new democracies are often 

seen as the main “defenders of constitutional rights against the policies decided on by the 

political branches of the state.”2  The experience of dictatorship inspired these framers to 

entrust to their constitutional courts the roles of 1) limiting the powers of the legislature 

and executive so as to guard against capture and a return to dictatorship, and 2) upholding 

                                                
1 Examples include West Germany, South Africa, and the post-Soviet bloc countries. 
2 Sadurski, Wojech. (2005) Rights Before Courts: A Study of Constitutional Courts in Postcommunist 
States of Central and Eastern Europe. Dordrecht, The Netherlands: Springer. p. 58 
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civil liberties and individual rights, the want for which was in many cases a major 

impetus for transitioning to democracy.3 

A major challenge faced by these courts, however, is the combination of their 

power and their “newness.” According to Smithey, in countries with established court 

systems, the power of the court relies greatly on “established prestige, tradition, or long-

standing public acceptance to command respect and obedience.” Constitutional courts in 

new democracies, however, lack the benefits of established prestige and tradition and so 

must find alternative ways to establish their power and authority in order to fulfill their 

roles. Public acceptance can be especially problematic as “they must establish themselves 

in societies that have long considered either executive authority or parliamentary 

sovereignty as the primary source of law and judges as mere bureaucrats.”4 

The Philippine Supreme Court is an archetype of this ironic situation. Given the 

broad principles and extensive protections of individual rights promulgated in the 1987 

Constitution, the potential for the Supreme Court’s power is great. Yet, the Court has 

hesitated in establishing itself and has often yielded to the assertions of other branches of 

government. 

For example, Articles II and III of the constitution declare state principles and 

policies regarding civil liberties and rights intended to guide the government. These 

declarations take the form of broad mandates, such as “the State shall 

promote/ensure/adopt a policy of,” followed by “as may be defined [or prescribed or 

provided for] by law.” The much famed Article II, Section 26, for example, reads, 

                                                
3 Hirschl, Ran. (2003). [Review of the book Judicial Review in New Democracies: Constitutional Courts in 
Asian Cases.] Law and Politics Book Review. 13, 12. 

4 Smithey, Shannon Ishiyama. (2001). Comparing Courts in Democratic Transitions. International Politics, 
38, 283-290. 
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“The State shall guarantee equal access to opportunities for public service and 

prohibit political dynasties as may be defined by law.” 

 

Upon reading this clause, it appears that the constitution mandates the State to 

“guarantee equal access to opportunities for public service and prohibit political 

dynasties,” with a focus on the substantive outcome of the policy, not the procedure 

through which that policy is attained. “As may be defined by law” appears to provide for 

definition or specification of “equal access” and “political dynasties” through legislation. 

As the only body whose sole purpose it is to interpret the letter and uphold the spirit of 

the constitution, such broad language in the 1987 Constitution offers the Court immense 

leeway to ensure such principles and policies are enacted. In Basco v. PAGCOR, 

however, the Court effectively clipped its own wings, ruling such “mere” declarations of 

policies and principles are not self-executing, and necessitate action by the executive or 

legislature in order to go into practice. Basco goes on to state that if the executive and 

legislature choose not to abide by the declared principles or policies, the remedy is not 

juridical, but simply for the electorate to choose a new executive and legislators.5 

In a transition to democracy where the government, although elected, is still very 

susceptible to capture by entrenched political elites, it is unfathomable that the executive 

and legislature would regularly abide by the principles and policies declared in the 

constitution. When over sixty percent of congressional representatives come from 

political dynasties, Congress cannot be expected to pass an implementing law outlawing 

                                                
5  Basco v. PAGCOR, G.R. No.  91649, May 14, 1991, 197 SCRA 52, 68.  
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political dynasties.6 When the executive also comes from political dynasties and owes her 

electoral success to political dynasties, she cannot be expected to act. When political 

dynasties employ extensive wealth, violence, and government resources in order to win 

elections, the electorate cannot be expected to simply choose other officeholders. As a 

result, the policies and principles espoused in Article II, Section 26, as well as numerous 

other constitutional policies and principles, are ignored, the great principles espoused in 

the constitution are devalued, and the Supreme Court is too weak to protect Filipinos. 

The Supreme Court’s failure to assert its role as defender of the constitution has 

proven a major gap in Philippine democracy. The past twenty-two years have witnessed a 

narrowing of citizens’ rights, the expansion of executive power, and not only the failure 

to develop, but the deterioration of Philippine democracy. However, recent events 

indicate that the Supreme Court may be the new battleground in our quest for progress.  

The Supreme Court’s 2006 rulings declaring the unconstitutionality of Executive 

Order 464, Proclamation 1017, Calibrated Preemptive Response and People’s Initiative, 

all actions taken by the Arroyo administration that would have resulted in the expansion 

of executive branch powers, were political watersheds as the Supreme Court asserted its 

independence and attempted to define its role on the political landscape, while checking 

the executive. The Supreme Court’s 2007 Convention on Human Rights was perhaps an 

even more politically powerful act, as the Supreme Court went beyond its traditional 

work of simply hearing and deciding cases, and took the initiative to investigate a 

growing problem in the nation in protection of a broad constitutional principle. The Court 

effectively made the leap from a reactive institution to a proactive institution. 

                                                
6 Conde, Carlos. (2007, March 11) Family dynasties bind politics in Philippines. International Herald 
Tribune. 
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The other two branches of government, however, are also recognizing the 

increasingly important role of the Court. In March 2008, the Court was again the 

battleground for a major policy question involving the extent of executive secrecy. After 

much deal-making and the appointment7 of a new Supreme Court justice less than ten 

days before the case was heard, the Court voted in favor of the president. The majority 

decision was highly criticized by the sitting and former Chief Justices, legal scholars and 

senators. The Senate has filed an appeal. In June 2008, law groups have filed cases asking 

the Supreme Court to compel the President to testify in an Ombudsman probe. The 

coming months will prove whether or not the Philippine Supreme Court is ready to step 

into its role as a truly independent, co-equal branch of government tasked with defending 

the constitution, or if it is resigned to sit in the background. 

                                                
7 Supreme Court justices are appointed by the President from a list prepared by the Judicial Bar Council 
without need for Senate confirmation. Members of the Judicial Bar Council are also appointed by the 
President. (Sec. 8-9, Art. VIII, 1987 Constitution) 
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